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Supplementary Memorandum of Opinion 

 

1. On 7 October 2016, we provided an opinion considering the extent to which the duty 

of care and diligence imposed upon company directors by s 180(1) of the 

Corporations Act 2001 (Cth) (“the Act”) permitted or required Australian company 

directors to respond to climate change risks (“2016 Memorandum”).1   

2. In the 2016 Memorandum, we expressed opinions that, as matter of Australian law, 

company directors can, and in some cases should be considering the impact on their 

business of climate change risks, to the extent they intersect with the interests of the 

firm.  Climate-related risks (including physical, transition and litigation risks) represent 

foreseeable risks of harm to Australian businesses.  This requires prudent directors 

to take positive steps: to inform themselves, disclose the risks as part of financial 

reporting frameworks, and take such steps as they may see fit to take, with due regard 

to matters such as the gravity of the harm, the probability of the risk, and the burden 

and practicality of available steps in mitigation.  We indicated that, in our view, 

company directors who fail to consider climate change risks now could be found liable 

for breaching their duty of care and diligence in the future.  Indeed, we considered 

then (as now) that a negligence allegation against a director who had ignored climate 

risks was likely to be only a matter of time. 

3. There have been a number of significant developments in the period since the 2016 

Memorandum was finalised, and we have been asked to provide a supplementary 

opinion.  We outline these developments below.   

4. The developments that have occurred suggest that we are now observers of a 

profound and accelerating shift in the way that Australian regulators, firms and the 

public perceive climate risk.  There has been a series of coordinated interventions by 

Australian regulators, which will require in practice that increased attention be given 

to both the assessment and disclosure of climate risk.  There has been acute interest 

in these issues from investor groups.  There have been developments in the state of 

scientific knowledge.  In our opinion, these matters elevate the standard of care that 

will be expected of a reasonable director.  Company directors who consider climate 
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change risks actively, disclose them properly and respond appropriately will reduce 

exposure to liability.  But as time passes, the benchmark is rising. 

5. It is convenient to group material developments since October 2016 into five 

categories. 

6. First, climate risk and disclosure have become a shared focus of Australian financial 

regulatory bodies.  There is now a striking degree of alignment between the Reserve 

Bank of Australia (RBA),2 the Australian Securities and Investment Commission 

(ASIC)3 and the Australia Prudential Regulation Authority (APRA)4 as to the financial 

and economic significance of climate risks.  The regulatory environment has 

profoundly changed since our 2016 Memorandum, even if the legislative and policy 

responses have not.  In September 2018, ASIC published a report indicating that 

directors and officers of listed companies “need to understand and continually 

reassess existing and emerging risks (including climate risk) that may affect the 

company’s business.  This extends to both short-term and long-term risks.”5  On 

20 March 2019, APRA published a survey of 38 large entities across all regulated 

industries which confirmed that many entities have moved to a strategic consideration 

of climate risks and adopted a granular risk management approach.6  These 

developments are indicative of a rapidly developing benchmark against which a 

director’s conduct would be measured in any proceedings alleging negligence against 

him or her.   

7. Second, there have been significant changes in financial reporting frameworks 

relevant to the disclosure of climate risk.7  In our 2016 Memorandum, we observed 

that there was significant variability in the nature and extent of climate risk disclosure 

amongst listed companies.  There have been at least three major advances in the 

period since: 

7.1 In June 2017, the Final Report of Recommendations of the Taskforce for 

Climate-related Financial Disclosures (“TCFD”) advanced a framework for 

“consistent climate-related financial disclosures that would be useful to 

investors, lenders, and insurance underwriters in understanding material 

risks.”8  On 19 February 2019 it was announced that TCFD-based reporting 

would become mandatory in 2020 for signatories to the Principles for 
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Responsible Investment (“PRI”), comprising investors with over $80 trillion in 

funds under management.9  In Australia, APRA and the Reserve Bank have 

endorsed the TCFD framework.10  ASIC has also indicated its support,11 and 

has emphasised that statutory reporting obligations require climate change 

risks to be disclosed in a way that is “relevant and useful to the market”.12  

7.2 In December 2018, the Australian Accounting Standards Board (“AASB”) and 

the Auditing and Assurance Standards Board (“AUASB”) issued a joint 

guidance statement on the relevance of climate-related risks for financial 

statement accounting estimates.13  This guidance is voluntary, but is likely to 

be adopted by accountants and auditors as a benchmark for materiality 

assessments relating to climate risk.  The guidance confirms that entities 

engaged in both financial (e.g. banks, insurance groups, asset owners and 

managers) and non-financial (e.g. energy, transportation, material/buildings, 

agriculture, food and forest products) sectors should consider how climate risk 

affects their impairment assessments and other decisions made in relation to 

the recognition or measurement of items in the financial statements.  This will 

include provisions for onerous contracts and fines/penalties, changes in the 

useful life and fair valuation of assets, and changes in expected credit losses 

for loans and other financial assets.14 

7.3 In February 2019, the ASX Corporate Governance Council published updated 

guidance for listed companies, which highlighted the relevance of climate 

change as an “environmental or social risk” which should be disclosed 

pursuant to recommendation 7.4 of its Principles and Recommendations.  The 

guidance to the 4th edition of the Principles and Recommendations states that 

“many listed entities will be exposed” to transitional and physical risks 

associated with climate change and encourages entities to review and disclose 

exposures, where relevant, as recommended by the TCFD.15 

8. Directors should expect that the content of climate disclosures, particularly as part of 

the statutory financial reporting framework, will attract increasing scrutiny. Indeed, in 

mid-2017, proceedings were commenced against the Commonwealth Bank in 

relation to its climate risk disclosure.  In March 2019, APRA said it “expects that 
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disclosure that is specific, comprehensive and considers climate change risks 

distinctly will progress in the future”.16  APRA further noted that “the TCFD 

recommendations provide an established, voluntary framework for this disclosure”.17  

9. Third, investor and community pressures concerning climate risk are becoming more 

acute.  In our 2016 opinion, we identified trends towards wide-scale abandonment of 

companies that failed to mitigate exposures to climate change risks.  Since then, there 

have been various public developments in Australia, including a number of prominent 

climate-related shareholder resolutions being moved at company meetings, including 

the QBE Insurance Group,18 Origin Energy19 and Whitehaven Coal,20 with the aim of 

setting or improving climate-related risk targets and disclosures and scrutinising 

membership of industry or lobbying associations.  More recently, there has been 

public scrutiny of an announcement by the Swiss mining company Glencore (which 

has accepted the TCFD Recommendations21) that it will move to limit the amount of 

coal that it will extract from the earth to current levels (c. 145m tonnes) following 

discussions with the Climate 100+ initiative.22  The Governor of the Bank of England 

has recently expressed the view that, in future, climate, environmental, social and 

governance considerations “will likely be at the heart of mainstream investing”.23  

Investor pressure represents a subcategory of risk to which directors should be alert.   

10. Fourth, there have been some notable developments in the state of scientific 

knowledge, which inevitably bear upon the gravity and probability of climate risks 

which directors need to consider.  We do not attempt to summarise those 

developments here, beyond pointing (as a first resource) to the October 2018 report 

of the Intergovernmental Panel on Climate Change (“IPCC”), Global Warming of 

1.5ºC,24 which summarises scientific findings concerning the differences in regional 

climate characteristics that will occur if the globe warms by 1.5ºC from pre-industrial 

levels.  Climate models referred to in the IPCC report project robust differences 

associated with warming of 1.5ºC, which will increase risks to health, food security, 

water supply, human security and economic growth.   

11. Australia is unlikely to be any different from the rest of the world in experiencing the 

physical impact of climate change, and there is evidence suggesting that we may be 

more vulnerable.25  The Garnaut Review, for example, found that Australia is 
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particularly exposed.26  The Australian Bureau of Meteorology has recently confirmed 

that “Australia’s annual warming trend is consistent with that observed for the 

globe.”27  The annual national mean temperature was 1.14°C above average in 2018, 

and the annual national mean maximum temperature was the second-warmest on 

record at 1.55°C above average.28  There has been a sequence of severe weather 

events, including a prolonged heatwave in January 2019 which was unprecedented 

in its scale and longevity.29   

12. The timeline for the realisation of physical climate risks is the subject of significant 

available scientific study.  The IPCC report indicates a consensus that global warming 

is likely to reach 1.5ºC between 2030 and 2052 if it continues to increase at the 

current rate.30  More recently, in January 2019, the UK Met Office forecast that 

temperatures may temporarily exceed 1.5°C above pre-industrial levels during the 

next five years (2019–2023).31   

13. Measured against that timeline, it is important to observe that the modelled pathways 

reviewed in the IPCC report that limit global warming to 1.5ºC require “rapid and far-

reaching transitions in energy, land, urban and infrastructure (including transport and 

buildings), and industrial systems”, which are “unprecedented in terms of scale.”32  

Putting it plainly, if these “rapid and far-reaching transitions” do occur (or occur to 

some degree), they will have significant economic consequences and we are still 

likely to see at least a 1.5ºC temperature rise in the medium to long-term.  If they do 

not occur, do not occur to any significant degree, or do not occur soon enough, the 

scientific consensus is that there will be major and cascading environmental, 

economic and social impacts, compounding the physical and other consequences of 

global warming which are already observable today or are locked in over the near 

term.  Quite aside from the ethical imperative that these possibilities may be felt to 

generate, they have quite obvious and well-publicised financial implications.  As it 

was put by the Deputy Governor of the RBA in March 2019, “the physical impact of 

climate change and the transition are likely to have first-order economic effects.”33   

14. Faced with the prospect that these well-documented risks may occur within 10 years 

unless “unprecedented” change occurs before then, it is our opinion that diligent 

company directors ought now to be assessing: 
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14.1 the impact on their business if concerted decarbonisation efforts (of the kind 

envisaged by the IPCC Report) do not occur.  That is, what steps are 

necessary or appropriate to adapt to global warming of 1.5ºC (possibly within 

5 years); 

14.2 the impact on their business if concerted decaronbisation efforts do occur.  

That is, what steps are necessary or appropriate to seek to predict, influence 

and respond in the short to medium-term to the “unprecedented” transitions 

which will be required in order to avoid global warming of 1.5ºC, most 

particularly in the resource, energy, transport and industrial sectors; and 

14.3 the impact on their business as a result of the escalating physical changes, 

which appear to be likely under either scenario. 

15. It is obvious that the risks differ, depending whether the transition is implemented 

gradually or abruptly.  It is also obvious that the longer that it takes to implement 

appropriate transition measures, the greater the risk of an abrupt policy response.  

But the fact that there is a wide range of available outcomes will not excuse inaction.  

The Governor of the Bank of England has recently indicated that UK firms are 

expected “to consider scenario analysis” as part of their assessment of the impact of 

climate risks on their balance sheet and business strategies.34 

16. Since the 2016 Memorandum, the Paris Agreement entered into force generally on 

4 November 2016,35 was ratified by Australia on 10 November 2016, and entered into 

force in Australia on 9 December 2016.36  Pursuant to Art 4(2) of the Paris Agreement, 

Australia’s current “Nationally Determined Contribution” is to reduce greenhouse gas 

emissions by 26–28% below 2005 levels by 2030.37  Australia’s progress towards 

achieving these targets is being closely observed and debated.  Independent 

domestic38 and international39 analysis concludes that Australia will not meet the 2030 

target under its current suite of policy measures.  Around the time of the Paris 

Agreement or since, most Australian States also announced their own targets to 

reduce net emissions to zero by 2050.40  

17. Finally, there have also been some developments relevant to litigation risks.  One of 

the factors that probably limits the incidence of “climate change litigation” against 
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company directors is the inexact causality of weather events.  As we understand it, 

there have been advances in “event attribution science” which mean that the 

probabilistic “fingerprint” of climate change in individual extreme events (such as 

Superstorm Sandy or Australia’s “Angry Summer” of 2013) can be more readily 

identified.  This can be expected to have implications for the development of the law.41   

18. Another recent development is the decision of the NSW Land and Environment Court 

in Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7, in which 

an application for development consent for an open-cut coal mine in the Gloucester 

Valley, NSW was rejected on various grounds, including because the “construction 

and operation of the mine, and the transportation and combustion of the coal from 

the mine, will result in the emission of greenhouse gases, which will contribute to 

climate change” (at [8]).  The decision (which is under appeal) is significant inter alia 

for its emphatic rejection of what is sometimes called the “market substitution 

assumption”, namely that greenhouse gas emissions relating to the project will occur 

regardless of whether it is approved or not because of market substitution and carbon 

leakage (at [534]–[545]).   

19. We offer the following observations by way of conclusion. 

20. There are, at the present time, significant and well-publicised risks associated with 

climate change and global warming that would be regarded by a Court as 

foreseeable.  Such risks require engagement from company directors in affected 

sectors, particularly in (at least) the banking, insurance, asset 

ownership/management, energy, transport, material/buildings, agriculture, food and 

forest product industries.   

21. It is apparent that regulators and investors now expect much more from companies 

than cursory acknowledgement and disclosure of climate change risks.  In those 

sectors where climate risks are most evident, there is an expectation of rigorous 

financial analysis, targeted governance, comprehensive disclosures and, ultimately, 

sophisticated corporate responses at the individual firm and system level.  The effect 

of regulatory and investor intervention is that large scale firms will be expected to 

invest seriously in capabilities to monitor, manage and respond to climate change 

risks. 



 

Liability limited by a scheme approved under Professional Standards legislation 9 

22. As time passes, it is increasingly obvious that climate change is and will inevitably 

affect the economy, and it is increasingly difficult in our view for directors of 

companies of scale to pretend that climate change will not intersect with the interests 

of their firms.  In turn, that means that the exposure of individual directors to “climate 

change litigation” is increasing, probably exponentially, with time.  

 

26 March 2019 

 

            

Noel Hutley 

5 St James Hall 

 

Sebastian Hartford Davis 

Banco Chambers 
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